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Immigration, Asylum and Nationality Act 2006 and the Immigration Act 2016
Penalties
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Civil 
penalty:

“Negligent 
recruitment 

practice”

Criminal 
penalty:

“has reasonable 
cause to believe”
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What do we know……!
Brexit snapshot

Deal No deal

EEA nationals continue to apply for settlement under the EU Settlement Scheme and have 
until 30 June 2021 to do so

EEA nationals who are resident in the UK prior to “Brexit day” are able to apply for 
settlement under the EU Settlement Scheme until 31 December 2020

Those who arrive in the UK after Brexit and before the 31 December 2020 can also apply 
under the scheme

Those who arrive after “Brexit day” will be able to enter the UK without restriction, and 
whilst they will be unable to apply for permanent residence under retained EU law, they 
may apply for the newly coined “Euro TLR” scheme if they intend on staying beyond the 
end of 2020

Those who arrive after 31 December 2020 will be subject to the new immigration system 
(which will resemble the current points based immigration system we currently have in 
place for international migrants)

Euro TLR is in essence the same as the previously announced European Temporary Leave 
to Remain scheme (ie a three year period of leave in the UK) other than it appears that the 
scheme will be voluntary, individuals are no longer required to apply for it within three 
months of arriving in the UK and the time spent on this visa will now count towards future 
applications for settlement if the individual subsequently qualifies for leave under the future 
immigration system in a route with leads to settlement

Employers are not expected to distinguish between those who arrived pre or post Brexit 
and can continue to accept EEA passports or national identity card as evidence of the right 
to work in the UK until January 2021

Those with Euro TLR will only be required to apply to the new immigration system when 
their three years of Euro TLR expires although they may apply earlier if they wish

Those who have chosen not to apply for Euro TLR will be required to apply under the new 
immigration system by 31 December 2020 if they wish to remain beyond this date

Employers are not expected to distinguish between those who arrived pre or post Brexit 
and can continue to accept EEA passports or national identity card as evidence of the right 
to work in the UK until January 2021. No retrospective checks of original staff is required 
i.e. employers do not need to check that their staff have successfully obtained settled 
status or Euro TLR

When the new immigration system is introduced from January 2021, employers and others 
will need to check that, in respect of any new recruitment, an EEA citizen has a valid UK 
immigration status, and not just an EU passport or national identity card
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Future immigration system

─ The White Paper published in December 2018 is no longer 
applicable and a new Bill was announced in the Queen’s 
Speech.

─ Based an Australian-style points based system – minimum 
points threshold

─ Aim to prioritise skills and what people can contribute to the 
UK, rather than where they come from

─ Will ensure EU citizens are subject to the same controls as 
non-EU citizens from January 2021

─ As yet there is no clear guidance as to the level of points 
awarded for each category - education, salary level and 
skills? Additional points may also be awarded if a migrant 
agrees to live outside of the South East with northern areas 
identified as the most in need
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Australian – Points Summary
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Scoring Areas Details

Age
18 – 45 
(45 years plus = zero points with 25-32 years of age earning 
most points)

English language Superior, Proficient, Competent (zero points) 
(based on IELTS scores)

Skilled work in Australia 1 – 8 years

Skilled work elsewhere 3 – 8 years

Education Diploma, trade qualifications, Bachelors to PhD

Spouse/Partner 5 points



Eversheds Sutherland | 23 November 2019 | 6



eversheds-sutherland.com
This information pack is intended as a guide only. Whilst the information it contains is believed to be correct, it is not a substitute for appropriate legal advice. 
Eversheds Sutherland (International) LLP can take no responsibility for actions taken based on the information contained in this pack.

© Eversheds Sutherland 2019. All rights reserved.

Jessie Uppal
Principal Associate

T: +44 191 241 6173
M: +44 7978 926 968
jessieuppal@
eversheds-sutherland.com

NEWCASTLE-#5589551NEWCASTLE-#5589551



womblebonddickinson.com

CIPD North East of England Branch

Employment Law Event
6 & 7 November 2019

James Wilders
Partner



Amwell View School v Dogherty (2016)

• Leading case from 2006 

• Mrs D dismissed for gross misconduct 

• She covertly recorded three hearings and panel’s subsequent private deliberations 
after each hearing

• ET allowed the recordings to be used in evidence

• EAT held: clandestine nature of recordings not a reason to exclude them

• EAT allowed recordings of the open hearings in evidence 

• But recordings of private deliberations inadmissible 

Covert Recordings in the Workplace
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• Private deliberations excluded from evidence on public policy grounds
• EAT said, decision may have been different if claim one of discrimination and panel 

had given no reasons for its decision

Covert Recordings in the Workplace



Williamson v Chief Constable of Greater Manchester (2010)
• Claim involved disability discrimination 
• Mr W a Probationary Police Constable 
• CC decided that he was not suitable to become a full Constable and held a meeting 

with him 
• While he was out of the room, Mr W left his mobile phone and recorded a 

discussion in his absence
• ET held: recording did not provide evidence of a discriminatory attitude to justify 

admitting it in evidence 
• EAT agreed – Judge had not exceeded his judicial discretion 

Covert Recordings in the Workplace



• Disclosure of a covert recording might be ordered where:
• Employer gave no reasons for its decision; and 
• The inadvertent recording of private deliberations was the only evidence of 

discrimination  

Covert Recordings in the Workplace



Vaughan v London Borough of Lewisham (2013)

• Ms V claimed disability discrimination and whistle blower detriment

• Sought to rely on 39 hours of secret recordings of meetings and discussions with 

her employer and colleagues 

• Failed to disclose the recordings or any transcripts, and would explain their 

relevance only in general terms

• ET refused to allow Ms V to rely on the recordings 

• EAT agreed – Tribunal had been unable to assess the relevance of the evidence 

when considering Ms V’s request

Covert Recordings in the Workplace



• EAT also said if transcript and clear explanation of relevance had been given, 
decision may have been different 

Covert Recordings in the Workplace



Punjab National Bank v Gosain (2014)
• Ms G made secret recordings of grievance and disciplinary hearings, and the 

panels’ private conversations
• Included recordings of: 

• Managing Director giving an instruction to dismiss Ms G
• Manager hearing grievance saying he was deliberately skipping key issues 

raised by Ms G
• ET held the recordings were admissible 
• EAT agreed.  Private comments were not part of the panels’ deliberations

Covert Recordings in the Workplace



Fleming v East of England Ambulance Service NHS Trust (2017)
• Mr F made covert recording of discussion between panel members during a break 

in disciplinary hearing
• Mr F then listened the recordings and made his views about them known before 

decision to dismiss was taken 
• ET held he could not rely on recordings as they were “private/legally privileged” 
• EAT agreed that conversations in relation to legal advice were privileged and 

therefore could not be used in evidence 

Covert Recordings in the Workplace



• The rest of the recording was relevant to the decision to dismiss and therefore, 
unusually, balance tipped in favour of its admission in evidence 

Covert Recordings in the Workplace



Phoenix House v Stockman (2019)

• Ms S employed in finance department 

• Post removed in a restructure 

• Obtained a more junior, alternative role 

• Complained the restructure was bias against her 

• The FD and others met to discuss her concerns – Ms S burst into the meeting and 

refused to leave 

• Ms S invited to meet HR and secretly recorded the meeting – only became 

apparent in subsequent Tribunal claim 

Covert Recordings in the Workplace



• Subsequently dismissed because relationship irretrievably broken down 

• ET held, dismissal was unfair (upheld by EAT) 

• ET also ordered 10% reduction in compensation to reflect Ms S’s conduct 

• PH appealed – had it known of recording at the time it would have dismissed Ms S 
for gross misconduct so compensation should have been nil 

Covert Recordings in the Workplace



• EAT held, no reason to reduce compensation:
• Ms S had not intended to entrap PH 
• Her recording was of a single meeting concerned with her own position rather 

than confidential information of PH 
• EAT also gave guidance 
• Not difficult to make covert recordings of meetings 
• Good practice for parties to communicate an intention to record a meeting

Covert Recordings in the Workplace



• Generally would be misconduct to make a covert recording 
• But, covert recordings don’t necessarily undermine trust and confidence 
• Purpose of the recording is relevant.  Employee might make a recording: 

• to keep a record  
• to protect against being misrepresented 
• to be able subsequently to obtain legal advice 

Covert Recordings in the Workplace



• Not always desirable to make a recording of a meeting – may inhibit a frank 
exchange of views 

• A written summary may be more valuable where the meeting is long 

Covert Recordings in the Workplace



Lessons:
• Don’t assume that covert recordings can’t be used in evidence against you
• Don’t assume that making covert recordings is misconduct
• Review disciplinary procedure to include making covert recordings as an example 

of gross misconduct
• Ask employees at the outset of formal meeting to confirm they’re not recording 

meeting 
• Be suspicious if employee leaves phone on desk
• Be careful what you say – even during private deliberations

Covert Recordings in the Workplace



• Generally, don’t record formal meetings (or at least long meetings)
• NB: consider making own, covert recordings as part of a disciplinary investigation 

Covert Recordings in the Workplace
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• Changes to holiday pay reference period:

• 12 becomes 52

• Written particulars:

• Day 1 right

• Workers included

• Increase in information to be provided 

• Abolition of Swedish derogation 

Taylor Review and Good Work Plan (December 2018)
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• Changes to off payroll working rules: designed to combat tax avoidance

• Targeted at individuals who are providing services through their own limited companies or 
partnerships and who may not be paying the tax that they should be – workers considered 
in the eyes of HMRC to be “disguised employees”

• Preparation:

• Identify potentially affected contractors across your business

• Determine the status of off-payroll workers

• CEST – HMRC employment status checker for tax purposes

IR35 changes
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• The government’s plans to make any part of a termination payment over the sum of 
£30,000 subject to employer NICs is due to become law on 6 April 2020. 

• This change was delayed from April 2018 

Taxation of termination payments
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• The Parental Bereavement (Leave and Pay) Act 2018:

• applies to employees who lose a child under the age of 18, or suffer a stillbirth from the 

24th week of pregnancy

• entitlement to two weeks’ unpaid leave, as a right from day one of their employment.

• Paid at statutory rate if the employee has 26 weeks’ service. 

• Anticipated to be in force in 2020.

Parental bereavement provision 
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• Additional protection for pregnant employees in redundancy 

• Shared parental leave: grandparents?

• NDAs

• Increase in compensation limits

• Increase in NMW

• Brexit…..?

Crystal ball
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